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Mr. Speaker, I rise this morning to offer comment in response to the public discussion that is taking place with respect to the Special Report of the Auditor that was tabled in this Honourable House two days ago.  I shall address, in particular, comments in relation to the ongoing construction of the Magistrates’ Court/Hamilton Police Station situated at Church, Court and Victoria Streets in the City of Hamilton.

Mr. Speaker, I rise this morning with full understanding, respect and value for the Office of the Auditor General as set out in its Mission Statement: “……to add credibility to Government’s financial reporting and to promote improvement in the financial administration of all Government departments and controlled entities for which the Government is accountable to Parliament.” I fully understand, respect and value also the constitutionality of the post of Auditor General. 
Mr. Speaker, it is my understanding and respect for the constitutionality of the post of Office of Auditor General that underpins the enormous concern that I have for many aspects of the Special Report, aspects that, in my view, are affronts to fairness, objectivity and good governance.  I shall address these concerns as my Statement unfolds. 

Mr. Speaker, during the past forty-eight hours, local newspapers, radio and television news programmes, talk shows and man in the street conversations have been flooded with comments related to the Special Report.  Some of these comments have been thoughtful and rational.  Others have been highly emotional and at times hysterical.  Such reactions are hardly surprising, given the content and conclusions set out in the Special Report.

Mr. Speaker, since the inception of the building works at the Magistrates’ Court/ Hamilton Police Station site, I have had occasion as Minister to make a number of decisions. In most cases, these decisions required to be made within a shorter period than is generally permitted by the normal demands of governmental activity. This will always be the case in respect of large building projects. My efforts to keep this project going in the face of some very formidable obstacles have borne fruit and I make no apologies

Mr. Speaker, I have been particularly mindful always that, so far as this Honourable House and the people of Bermuda are concerned, the buck of responsibility for what transpires in the Ministry of Works and Engineering stops with me. For this reason – and again, I make no apologies for this – I have been, and will continue to be as “hands on” a Minister as the law will allow. While always staying within the confines and boundaries of the Ministerial Code of Conduct and Financial Instructions, I have often had to navigate the murky waters between strict adherence to these rules, and ultimate responsibility for projects and activities within the Ministry. This is not always easy. However, I can say without fear of contradiction that I have acted in accordance with the law and in furtherance of my duties and responsibilities as a Minister in the Bermuda Government.  While I accept that the court project remains a work in progress, I am particularly proud of both its progress and the quality of work done to date. It is interesting to note, for example, that with all his criticism of the contract change which I authorized in respect of the project, the Auditor General prefers to ignore the fact that there was a corresponding reduction in the amount of over $1 million in the contract price. 

Mr. Speaker, I shall table this morning for the consideration of Honourable members my formal reply to the Special Report of the Auditor General, with the hope that the eventual debate on the matter will be characterized by fairness and objectivity and devoid of the oftentimes uninformed utterances that we have heard from the Opposition and some members of the community during the past two days. 
Mr. Speaker, a copy of the Special Report in its final form was received by the Ministry of Works and Engineering on 10th March, 2009. I note in its final form to emphasize that the Ministry had been provided with two draft versions of the Special Report, the first on 16th February, 2009 via e-mail from the Office of the Auditor General and the second on 25th February, 2009 when a copy was handed to my Permanent Secretary, Mr. Robert K. Horton, and me during a meeting of the Government’s Audit Committee held on 25th February, 2009.

Mr. Speaker, on 19th February, 2009, my Permanent Secretary and I met in my office with the Auditor General and two of his staff in order to comment upon the draft of the Special Report that had been received at the Ministry on 16th February, 2009, having been invited to point out any factual errors contained therein.  During that meeting, the Auditor General and his staff were handed and asked to consider a comprehensive document entitled Special Report of the Auditor General: Errata Identified by Ministry of Works and Engineering. That document identified six significant aspects of the Special Report that the Ministry found to be erroneous and sought clarification or offered comment with respect to additional aspects.  In a number of cases, the Auditor General agreed that errors had been made; in others, he defended the position as set out in the Special Report.
 Mr. Speaker, on 25th February, 2009, my Permanent Secretary, Construction Administration Architect, Harold Conyers, and I were afforded the opportunity to make representation on the Special Report during a meeting of Government’s Audit Committee. During that meeting, at which time we received the second draft of the Special Report, we distributed for the Audit Committee’s consideration the document entitled Special Report of the Auditor General: Errata Identified by Ministry of Works and Engineering, modified slightly [two additions] from the document that had been handed to the Auditor General and his staff six days earlier.  The Ministry team, mindful of one of the Auditor General’s principal criticisms that “there was insufficient appropriate documentation or approvals to support payments”, explained to the Audit Committee in great detail the vetting process that was in place to ensure the legitimacy of payments made to contractors.  In fact, the meeting with the Audit Committee included a full and detailed discussion canvassing virtually every paragraph of the Special Report.  

Mr. Speaker, we left the meeting of the Audit Committee with some degree of confidence that both the Audit Committee and indeed the Auditor General himself had appreciated the validity and force of at least some of our representations and that significant changes would be made to the draft Special Report, if only in the  interest of accuracy. However, the final version of the Special Report that was tabled in this Honourable House on Wednesday is, in almost every respect, identical to his draft Report which was considered by the Audit Committee at the meeting of 25th February, 2009.  Many inaccuracies were, without doubt uncovered, yet many remain in the Special Report.  
Mr. Speaker, of great concern also is the fact that in many cases the Auditor General seems to have reached conclusions without having engaged in the simple and professional courtesy of interviewing the individuals directly involved. While he does not say so in terms, the Auditor General appears to be giving the impression that the Audit Committee agreed with the entirety of his Special Report.  The inconsistencies and inaccuracies contained within the draft Special Report have clearly been carried forward, either directly or by implication, into the final Report.  I shall leave it to the Members of this Honourable House and the people, of Bermuda reader to reach their own conclusions. 

Mr. Speaker, there are four principal aspects of the Special Report that I wish to address in some detail during this Statement:
l.
The assertion that documentation to support progress payments on the construction project was inadequate, an assertion reflected in the hysterical and misleading headline ‘Millions of public dollars spent without proper controls’ that greeted us in yesterday’s edition of The Royal Gazette;

2.
Alleged removal of “technical control” from the manner in which progress on the construction site is reported to the Permanent Secretary.  

3.
The concern about an advance payment of $600,000 to LLC Bermuda Ltd.

4.
The statements with respect to the withdrawal of Ministry cooperation. 

l.
The assertion that documentation to support progress payments on the construction project was inadequate.

Mr. Speaker, the Auditor General appears to be greatly exercised regarding an alleged failure in the new contract in terms of how it manages the general contractor’s monthly requests for payment.
The new contract with LLC Bermuda Ltd. does not ‘fail’, as both the old and new contracts use the AIA A201 General Conditions of The Contract for Construction. The old contract uses the 1997 version and the new one the 2007 version. Both define in clear language in Article 9 how payments are managed.  Also, the method of progress payment deployment in place is contractually compliant.

Furthermore, Mr. Speaker, it is misleading in the extreme to state in any form or fashion that invoices are an apt or best means of validating a payment request, as there would be an unacceptable risk to either a public or private sector project of this size being managed retroactively on the 'cost-and-charge' basis implied by the ‘payment on invoice’ terms type of contract seemingly preferred by the Auditor General. For most construction projects, especially large ones, fixed costs are defined at the start by way of lump sum competitive bids for each element of the work and the work and values implemented into the project each month are drawn down against these fixed costs. Cash flow, product and resource allocations are all dependant on this and contractual paperwork support is provided for each monthly payment request. For the Auditor General to state in this section that $6.5m under the new contract has been certified without validation is simply wrong, as the project record reflects that all certified requests for payment have been supported by work and or material in place and or material stored off site and dedicated for the project.
Mr. Speaker, in addition to the ‘paperwork’, the real and arguably best test, as is being applied, is the validation of a payment request and its supporting documentation by physical site inspection. To this end, the Ministry has installed the following system of checks and balances:

· The Owner’s Designated Representative is on site daily and is fully engaged in the works, particularly in terms of how the contractors’ element of work payment schedule becomes bricks and mortar. He can speak with absolute real-time information about what is and is not valid on the payment requests. 

· Conyers & Associates Ltd., are on site and viewing the progress daily and are able to draw conclusions about the validity of a payment request before testing it against that of the Owner’s Designated Representative. 

Having made the point that submission of all invoices are not contractually required by the contract, a point that seemed to gain general acceptance during the Audit Committee meeting on 25th February, 2009, we requested that LLC Bermuda Ltd. submit detailed invoicing with all future Payment Certificates in order to comply with the Auditor General’s recommendation.  I have in my hand, Mr. Speaker, Payment Certificate No. 11 that was received at the Ministry only yesterday; it will be seen that it contains the kind of supporting documentation recommended by the Auditor General, although not required by the contract. 
2.
Removal of “technical control” from the manner in which progress on the construction site is reported to the Permanent Secretary.  

Mr. Speaker, the Auditor General speaks about changes in construction progress reporting, expressing the view that “technical control” has been removed from the manner in which progress on the construction site is reported to the Permanent Secretary.  

Upon the signing of the new contract, a project team replaced the overseas architects, consultants and some Ministry technical staff -- Mr. Eddy Henri as the Owner’s Designated Representative and Conyers & Associates Ltd. as the Project Architects. Mr. Henri brings to his new role some thirty years’ experience and expertise and enjoys an outstanding reputation in the local construction industry.  Similarly, Mr. Harold Conyers and his team at Conyers & Associates Ltd. have a record of proven excellence in the local building industry. These representatives work in close collaboration with the general contractor, LLC Bermuda Ltd., and its subcontractors to ensure absolute contractual compliance on behalf of the people of Bermuda. I am therefore confident at this time that the Magistrates’ Court/Hamilton Police Station building will be completed satisfactorily and in accordance with schedule.  

Mr. Speaker, the Owner’s Designated Representative and Conyers & Associates Ltd. have contractual job descriptions to fulfill with respect to all aspects of the projects’ management, including the construction progress reporting mechanisms noted in the report and more. This is a powerful and working system of checks and balances as evidenced by the site progress and confidence that has been built in a short period of time. 

Mr. Speaker, regarding the process as it stood, the so called  ‘technical control’ noted in the report was not nearly as effective as it needed to be and this had to be improved to avoid further risk to the critical path of construction. The industry standard and market proven changes in contract and management have led to the much improved situation that we have today. Again, the evidence of this is the obvious progress on site since the change in management personnel and form of contract. On this basis, I find no grounds to support the criticisms of the Special Report in this regard.
3.
The concern about an advance payment of $600,000 to LLC Bermuda Ltd.

Mr. Speaker, it is true that a sum of $600,000 was advanced to LLC Bermuda Ltd. to assist with cash flow.  We were of the view that there was a very real likelihood that the project would experience significant difficulty, or falter altogether, in the absence of the cash advance, so we approved it.   It is to be noted, however, that the advance payment of $600,000 made under the new contract was within the gross contract sum and is being amortized at the fixed rate of $30,000 per month back to the Ministry.  Therefore, there is ultimately no net effect on the new contract sum. It was a contractually compliant solution and one based on proven means to move a project forward.  Significantly, already some $120,000 of that amount has been repaid.  
At this juncture, Mr. Speaker, let us not forget the $2,000,000 bail-out that the former Government provided during the construction of Westgate Correctional Facility some fifteen years ago, about 5.4% of the total cost of the project.  That $2,000,000 – quite a large sum, I might add -- marked an increase in the cost of Westgate, unlike the $600,000 or 0.77% of the total cost of the project advanced to LLC Bermuda Ltd. which does not increase the cost of the project one cent.  
There is no doubt in my mind, Mr. Speaker, that we made the right decision in this regard.
4.
The statements with respect to the withdrawal of Ministry cooperation. 

Mr. Speaker, among the most misleading and indeed disturbing aspects of the Special Report is the Auditor General’s account with respect to the withdrawal of Ministry cooperation. 
When I met with the Auditor General on 19th February, 2009, I made the point that his statements as they stood with respect to the withdrawal of Ministry cooperation were misleading and arguably irresponsible, as they left the reader to conclude his or her own reasons for the decision to do so. The facts follow.

During mid January, I was advised that staff of the Office of the Auditor General were contacting Ministry staff with questions about the Magistrates’ Court/Hamilton Police Station construction project and other projects managed by the Department of Architectural Design and Construction and the Department of Operations and Engineering within the Ministry of Works and Engineering.  Fully cognizant of the requirement of an annual auditor’s report on the financial statements of the Consolidated Fund, I understood fully and had no concerns about the enquiries underway.

On 28th January, 2009, whilst I was abroad, I was informed by my Permanent Secretary that he had received from the Auditor General a letter advising that, in accordance with provisions of section 12 of the Audit Act 1990, he was conducting a “value-for-money” audit relating to the Magistrates’ Court/Hamilton Police Station construction project.
I immediately requested that my Permanent Secretary advise the Auditor General that the Ministry would comply fully with the audit process. My Permanent Secretary wrote to the Auditor General the next day advising that the Ministry agreed the terms of the audit engagement as set out in his, the Auditor General’s, letter of 28th January, 2009. 

However, Mr. Speaker, on the morning of 4th February, 2009, I was shown photocopies of returned Landmark Lisgar Construction Ltd. cheques from HSBC Bank of Bermuda Ltd. that had been discovered in the files of the Ministry of Works and Engineering, one cheque made out to ‘Dr. E. Brown’ and the other made out to a ‘D. Burgess’.  As I have stated publicly on numerous occasions already, I was astonished to see these cheques, as I knew that I had received no funds from Landmark Lisgar Construction Limited. Within the next two hours or so, I had proven that I was not the ‘D. Burgess’ whose name appeared on the cheque.  By this time, I had also learned that many days earlier the Auditor General, having seen the photocopies of these cheques, had informed His Excellency the Governor, yes, His Excellency the Governor, among others, that I was indeed the ‘D. Burgess’ whose name appeared on the cheque.  I was unable to understand then – and I not understand now – the Auditor General’s failure to confirm the authenticity of the cheques.

Mr. Speaker, I felt that my integrity had been impugned, not only as a Minister, but as a citizen of this country. I felt that my family had been insulted.  I felt justifiably outraged. Consequently, I questioned the motive and credibility of the Auditor General in the entire “value-for money” audit process.  Having sought and received legal advice regarding the matter, I instructed my Permanent Secretary to write to the Auditor General advising that “ certain matters had come to the Minister’s attention that have caused him to instruct that the Ministry should not cooperate any further with his audit until satisfied that he is properly authorized to conduct it.”
Mr. Speaker, it had been my intention to seek the views of the Attorney-General’s Chambers regarding the decision to instruct non-cooperation on the part of Ministry staff. Having seen the Auditor General’s e-mail of 6th February, 2009 to my Permanent Secretary in which he threatened criminal proceedings unless all impediments to the conduct of his audit were immediately removed and having received the advice of the Attorney-General’s Chambers, I requested that my Permanent Secretary advise the Auditor General that the Ministry would resume cooperation with the Office of the Auditor General with immediate effect.  That communication was sent to the Auditor General on 10th February, 2009, the day preceding his stated deadline.
Mr. Speaker, this section of the Special Report causes me particular discomfort and concern. During our meeting of 19th February, 2009, my Permanent Secretary and I met with the Auditor General briefly after his staff had left my office. I explained in detail the reason for the instruction to withdraw Ministry cooperation and made the point that fairness and objectivity demanded that the Special Report should set out that reason.  The Auditor General stated that he understood my reaction in this regard, noting that had the same thing happened to him, he would have done the same thing!  
However, Mr. Speaker, that section of the Special Report remained unchanged in the draft that I was given during the meeting with the Audit Committee on 25th February, 2009.  During that meeting, the Ministry team, supported, I believe, by the Audit Committee and others in attendance at that meeting, made the point that the reference to withdrawal of Ministry cooperation should be removed altogether from the Special Report or, failing that, the reasons for the decision should be included.  Disturbingly, that section of the Special Report remains unchanged in the document that was tabled in the House of Assembly on Wednesday.
Mr. Speaker, I have set out in some detail the circumstances of the withdrawal of Ministry co-operation to underscore my recognition of the seriousness of such withdrawal and in the cause of fairness, objectivity, and good governance, surely the expected underpinnings of any Special Report or any other Report emanating from the Office of the Auditor General.

Mr. Speaker, it is in the cause of fairness, objectivity and good governance also that I have offered observations on other aspects of the Special Report.
Thank you, Mr. Speaker.

